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United States Court of Appeals for the 

District of Columbia 


a. In the District Court of the United States for 

the District of Columbia. 

i 

At Law No. 87600 i 

| 

David J. Keppel, Plaintiff, \ 

i 

vs. 

The District of Columbia, Defendant. 

I 

United States of America, 

District of Columbia, ss : 

BE IT REMEMBERED, That in the District Court of 
the United States for the District of Columbia, at 
the City of Washington, in said district, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had, in! the above-en¬ 
titled cause, to wit:— 

1 Amended Declaration. 

Filed October 26 1936 

| 

In the United States District Court for the 
District of Columbia 

At Law No. 87600 

David J. Keppel, Plaintiff, \ 

vs. 

The District of Columbia, Defendant. 

The plaintiff, David J. Keppel, sues the cjefendant, The 
District of Columbia, that whereupon the sajid plaintiff by 
Alfred D. Smith his attorney, complains for that whereas 
previous to and at the time of the committing! of the several 
grievances by the defendant as hereinafter mentioned, the 
plaintiff was an employee of the District ojf Columbia as 
sub-mechanic; yet the defendant well knowing the premises, 
but greatly envying the happy state and condition of the 
said plaintiff, and contriving and wickedly abd maliciously 
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intending to injure the plaintiff in his good name, fame, and 
credit and to bring him into public scandal, infamy, and 
disgrace, with and amongst all his neighbors, and other 
good and worthy citizens of the District aforesaid, and to 
cause the plaintiff to be suspended from his position hereto¬ 
fore, to-wit; on the 11th day of February, 1935, at the City 
of 'Washington, in the District of Columbia, aforesaid 
falsely, wickedly and maliciously did compose and publish, 
and caused to be composed and published, of and concerning 
the plaintiff, and of and concerning his aforesaid position, 
and of and concerning the plaintiff’s conduct in his said 
position, for the purpose of procuring his removal from 
said position, a certain false, malicious, and defamatory 
libel, containing amongst other things, the false, scandalous, 
malicious, defamatory, and libelous matter of and concern¬ 
ing the said plaintiff and of and concerning his aforesaid 
position, and of and concerning his said plaintiff’s 
2 conduct in his said position, for the purpose of pro¬ 
curing the removal of the plaintiff from his said posi¬ 
tion as follows, that is to sav: That on to-wit the lltli dav 
of February, 1935, the said defendant wrongfully, malicious¬ 
ly and scandalously charged or caused this plaintiff to be 
charged with the crimes of embezzlement and forgery, know¬ 
ing full well at the said time that said charge was false and 
untrue and without foundation in fact and suspended or 
caused this plaintiff to be suspended from the position 
theretofore held by him and deprived him of the emolu¬ 
ments theretofore earned by him, upon said false, untrue, 
wrongful and malicious charges, knowing at said time that 
said charges were without foundation in fact. 

That thereafter on the 25th day of February, 1935, that 
upon the aforesaid false, fraudulent, malicious, untrue and 
wicked charges of embezzlement and forgery, discharged or 
caused to be discharged through its agents, servants or em¬ 
ployes, this plaintiff from his position with the said defen¬ 
dant and deprived him of his said emolument theretofore 
earned from said defendant; knowing that charges were 
false, untrue, and without foundation in fact. 

That on the 13th day of February, 1935, and a long time 
prior thereto the said plaintiff obtained and held a civil 
service rating and had been placed on the eligible list in 
the United States Civil Service Commission as a sub- 
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mechanic. That on to-wit, the day and year! aforesaid at 
the City of Washington, in the District of Cjolumbia, did 
talsely, wickedly and maliciously compose arid publish of 
and concerning the said plaintiff and of and concerning the 
said plaintiff’s position, and of and concerning the plain¬ 
tiff’s conduct in said position, as a sub-mechanic for the 
said defendant which position he held on the 24th day of 
February, 1935, and for a long time prior thereto and 
3 for the wrongful, malicious, wicked anti scandalous 
purpose of depriving the said plaintiff of his rating, 
eligibility and standing on and before the Ltnited States 
Civil Service Commission and preventing said plaintiff 
from being restored thereto, a certain false, njialieious and 
defamatory libel, containing amongst other things, the false, 
untrue, malicious, defamatory and libelous matter of and 
concerning his aforesaid position, and of and concerning 
his said plaintiff’s conduct in his position, as fbllows: that 
is to say, a certain writing or report througli the United 
States mails containing among other things the following: 
“February 13,1935—David J. Keppel, dismissed for cause 
(for the good of the service.) ” 

^ ^ ^ •ging and intending to charge, j and inform¬ 

ing and intending to inform the said United!States Civil 
Service Commission that the said plaintiff was then and had 
been guilty of the crimes of embezzlement and forgery in 
violation of the statutes of the United States, knowing full 
well at the time that charges were false and untrue and were 
maliciously and wickedly made, with the intent that the 
United States Civil Service Commission should strike the 
name of this plaintiff from the eligibility list of sub¬ 
mechanics where it was then and there carried and depriv¬ 
ing said plaintiff of his right to be again placed on said eli¬ 
gible list; that Commission did remove the plaintiff’s name 
from said eligible list and did deprive said plaintiff of his 
Civil Service status. Thereby depriving this plaintiff of his 
position and causing great humiliation, disgrace, loss of 
reputation, standing in the community, great mental an¬ 
guish to his great damage and loss. 

Whereby this plaintiff brings this suit and | claims dam¬ 
ages in the sum of Twenty Thousand Dollars j($20,000.00). 

ALFRED D SMITH 
Attorney for plaintiff 
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4 Second Cotint 

The plaintiff. David J. Keppel, sues the defendant, 
The District of Columbia, that whereupon the said plaintiff 
by Alfred D. Smith, his attorney, complains for that 
whereas previous to and at the time of the committing of 
the several grievances by the defendant as hereinafter men¬ 
tioned, the plaintiff was an employee of the District of Co¬ 
lumbia : yet the defendant well knowing the premises, but 
greatly envying the happy state and condition of the said 
plaintiff, and contriving, and wickedly and maliciously in¬ 
tending to injure the plaintiff in his good name, fame, and 
credit and to bring him into public scandal, infamy, and dis¬ 
grace, with and amongst all his neighbors, and other good 
and worthy citizens of the District aforesaid, and to cause 
the plaintiff to be suspended from his position heretofore, 
to-wit; on the 11th day of February, 1935, at the City of 
"Washington, in the District of Columbia, aforesaid falsely, 
wickedly and maliciously did compose and publish, and 
caused to be composed and published, of and concerning the 
plaintiff, and of and concerning his aforesaid position, and 
of and concerning the plaintiff’s conduct in his said position, 
for the purpose of procuring his removal from said posi¬ 
tion, a certain false, malicious, and defamatory, and libel¬ 
ous matter of and concerning said plaintiff, and of and con¬ 
cerning his aforesaid position, and of and concerning his 
said plaintiff’s conduct in his said position, for the purpose 
of procuring the removal of the plaintiff from his said posi¬ 
tion as follows, that is to say: That on or about the 11th 
day of February, 1935, the said defendant through its 
agents, servants and employes wrongfully, maliciously, 
scandalously charged or caused this plaintiff to be charged 
with the crimes of embezzlement and forgery, knowing full 
well at the time that said charges were false and untrue and 
without foundation in fact: and suspended or caused 

5 to be suspended this plaintiff from his position and 
deprived him from his emoluments theretofore by 

him earned, upon said false, untrue, wrongful, wicked and 
malicious charges, knowing said charges were false, untrue, 
wicked, wrongful and malicious. 

That thereafter on the 25th day of February, 1935, by 
reason of and upon the said false, untrue, wrongful, wicked 
and malicious charges of embezzlement and forgery, dis- 
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charged or caused to be discharged this plaintiff from the 
position theretofore held by him of sub-mechanic; the said 
defendant well knowing that said criminal charges were 
false and untrue and without foundation in fact. 

That on or about the 25th of February, 11935, the exact 
date being concealed by the said defendant land the United 
States Attorney in and for the District of Columbia, both 
verbally and in writing did falsely, wickedly, maliciously 
compose and publish and cause to be published and com¬ 
posed of and concerning the plaintiff and of and concerning 
the plaintiff’s aforesaid position, and of ancj concerning the 
plaintiff’s conduct in his said position, for the purpose of 
procuring an indictment by the grand jury in and for the 
District of Columbia of the plaintiff a certain false, mali¬ 
cious and defamatory libel, containing amongst other things, 
the false, scandalous, malicious, defamatory and libelous 
matter of and concerning the plaintiff, of and concerning 
this said plaintiff’s conduct in his said position and all for 
the purpose of wrongfully procuring an indictment by the 
Grand Jury of the District of Columbia,! to the United 
States Attorney in and for the District of Columbia, that is 
to say: The exact language of said comniunieation being 
concealed from this plaintiff by the defendant and the said 
United States Attorney in and for the District of Columbia, 
although demand having been made for and inspec- 
6 tion of the same. But charging and intending to 
charge the plaintiff with the crimes of embezzlement 
and forgery, although the defendant well knew said charges 
were false and untrue and maliciouslv and wickedly made 

* i *> 

with the intent the said false and untrue charges be acted 
upon by the Grand Jury of the District of Columbia. That 
said false, slanderous, wicked, untrue and scandalous 
charges were duly presented to the said grand jury of the 
District of Columbia, that said Grand Jury duly returned 
an ignoramus on said charges on the 25th day of April, 
1935, that by reason thereof, this plaintiff wjas caused great 
loss, damage, humiliation and disgrace, and public ridicule, 
and loss of position. 

Wherefore this plaintiff brings this suit and claims dam¬ 
ages in the sum of Twenty Thousand Dollars, besides costs. 

ALFRED D SMITH 
Attorney for plaintiff. 
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Demurrer to Amended Declaration 
Filed November 28 1936 

.**#*#*#*## 

Comes now the defendant, the District of Columbia, by its 
attornevs, and savs that the amended declaration filed here- 
in, and each and every count thereof is bad in substance. 

ELWOOD H. SEAL 

W 

Corporation Counsel, D. C. 
CHESTER H. GRAY 

W 

Assistant Corporation Counsel, D. C. 

M. MAHORNER Jr. 

Assistant Corporation Counsel, D. C. 
i Attorneys for Defendant. 

Among the matters of law intended to be argued at the 
hearing upon the foregoing demurrer are the following: 

1. The declaration fails to allege sufficient facts to 
7 i constitute a cause of action in either count. 

2. The declaration fails to allege sufficient facts to 
constitute a cause of action against the defendant for libel. 

3. The alleged report containing “February 13, 1935— 
David J. Keppel dismissed for cause (for the good of the 
service) ” is not libelous, and it is furthermore a privileged 
communication between the District of Columbia, its offi¬ 
cials, and the officials of the United States Civil Service 
Commission. 

4. The second count of the declaration fails to state what 
the alleged libel consisted of, and to whom it was published. 
If published to the grand jury or prosuecting officers it is 
privileged. 

District Court of the United States for the 
District of Columbia 

! Thursday, January 21,1937. 

Session resumed pursuant to adjournment, Hon. F. Dick¬ 
inson Letts, Justice, presiding. 

#'# * * * • * * * * 

(Law Nos. 87,600 and 87,746) 
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i 

I 
i 

Upon consideration of the demurrers filbd herein, in each 
of the above entitled causes, to the amended declaration, it 
is ordered that said demurrers be, and the same are hereby 
each severally sustained. 


Tuesday, January 26, 1937. 

i 

Session resumed pursuant to adjournment, Hon. F. Dick¬ 
inson Letts, Justice, presiding. 

* * * # # # #i# # * 

Comes now the plaintiff by his attorney of record 
8 and elects to stand upon his amended declaration 
filed herein, and it appearing to the Court that a de¬ 
murrer to said amended declaration was sustained upon the 
21st day of January, 1937, judgment is ordered in accor¬ 
dance therewith. 

Wherefore, it is considered that plaintiff take nothing by 
this action that defendant go hence without day, be for 
nothing held and recover of plaintiff its costs of defense to 
be taxed by the clerk and have execution thereof. 

From the foregoing judgment the plaintiff by his attor¬ 
ney of record, in open Court, notes an appeal to the United 
States Court of Appeals for the District of Columbia; 
whereupon, an undertaking to act as a co$t bond is hereby 
fixed in the sum of One hundred Dollars ($100.00) with 
leave to deposit Fifty Dollars ($50.00) cash with the clerk in 
lieu thereof. 


Memorandum 

Februarv 8-1937. 

Bond on appeal $100 approved and filed. 


Assignment of Errors \ 

Filed February 25 1937 j 

I 

.# # * # * # # | # # * 
The court erred in considering the plea of privilege and 
sustaining the same. 
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i The court erred in holding the said declaration did not 
state a cause of action as against the defendant. 

The court erred by reason of its failure to designate spe- 
cificallv the grounds of its ruling. 

ALFRED D SMITH 
WALTER J. CAHILL 

Attorneys for plaintiff 


0 ! Designation of Record 

Filed February 11 1937 

#*####*##* 

The plaintiff, having perfected an appeal herein to the 
United States Court of Appeals for the District of Colum¬ 
bia, hereby requests the Clerk of the District Court of the 
United States for the District of Columbia to prepare tran¬ 
script of the record, including therein the following papers 
and proceedings, namely: 

1. Amended declaration filed herein 

2. Demurrer filed herein 

3. Finding on said demurrer 

4. Judgment on said finding 

5. Motion of appeal, fixing of the appeal bond, the filing 
of said bond. 

G. A copy of this designation 

WALTER CAHILL 
ALFRED D SMITH 

Attorneys for plaintiff 

Service of a copy by mail, postage prepaid 


10 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

1 1, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 9, both inclusive, to 
be a true and correct transcript of the record, according to 
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i 

directions of counsel herein filed, copy of Iwhich is made 
part of this transcript, in cause No. 87600 ajt Law, wherein 
David J. Keppel is Plaintiff and The District of Columbia 
is Defendant, as the same remains upon the files and of 
record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the I City of Wash¬ 
ington, in said District, this 8th day of March, 1937. 

C E STEWART j 
(Seal) Clerk. 

Endorsed on Cover: No. 6923. David J. Keppell, Appel¬ 
lant, vs. The District of Columbia. United States Court of 
Appeals for the District of Columbia Filbd Mar 9-1937 
Moncure Burke, Clerk 







